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| We are writing on behalf of the Democratic Governors Association (“DGA”) and Jobs and
Opportunity (“J&0O”) in response to comments (the “Comments”) filed by the Campaign Legal
Center and Democracy 21 (the “Commenters”), in connection with the above-referenced

advisory opinion.'

The Commenters ask that the Commission look to the “plain language of the statute” to resolve
this request. We agree. When it wrote the Bipartisan Campaign Reform Act (“BCRA”),
Congress chose rot to extend the financing restrictions on voter registration, voter identification,
get-out-the-vote activity, or generic campaign activity to organizations, like J&O, that did not
count any state oc lacal offiteholders or candidates among its membership. Consequently,
neither the statute nor the Commission’s regulations provide any legal basis to restrict J&O from

using nanfederal funds to pay for these election activities.

L The Commission lacks any legal authority to subject J&0O to the FEA restrictions at

2 U.S.C. § 441i(b)(1)

J&O is an unincorporated nonprofit association focated in the District of Columbia. It plans to
make independent expenditures in selected gubernatorial races, including expenditures for

! Jobs and Opportunity has filed a Form 8871 with the Internal Revenue Service.
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activity that will qualify as Federal election activity (“FEA™) under 11 C.F.R. § 100.24. Under
District nf Columbia law, an “unincacporated aonproilt association” meams an organization
“consisting of 2 or more members joinzsd under an agreement that is oral, in a record, or implied
from conduct, for one or mare common, nenprofit purposes.” D.C. Code § 29-1102(5). J&QO’s
membership consists of just two individuals — Colm O’Comartun, the executive director of
DGA, and Ben Metcalf, the chief operating officer of DGA — neither of whom is a state or local
candidate or officeholder.

As the Commenters effectively concede, having at least two members who are state or local
candidates or officeholders is the sine qua non of being classified as an “association or similar
group of caodidates for State ar Incal nffice ar of individuate hulding State ar local oftce.”

See Comments at 4 (“Homcowners assoeiations are not subject to the restrictions; trade
asseciations are not subject to the restrictions; bar associations are not subject to the restrictions.
Assaciatians of state or local candidates or officehelders are subject to BCRA’s FEA
restrictions.”). Neither of I&0O’s members are state or local candidates or officeholders.
Therefore, by law, J&O cannot itself be classified as an “association or similar group of
candidates for State or local office or of individuals holding State or local office.”

Recognizing this, Commenters next allege that “J&O is the agent of DGA” and, as a result,
“must also be required to pay for FEA with federal fimds.” Comments at 7. To sopport this
argument, Commenters cite to the Commission’s coordination regulations, the Restatement
(Third) of Agency, and an enforcemortt action involving a federally-chartered savings
association. Id. at 7-8. Noticeably absent from the commenters’ argument is any analysis of
section 441i of the Act or part 300 of the Commissicn’s regulaticns. From the Cemmenters’
perspective, the omission is understandable: these provisions clearly establish that while the FEA
restrictions apply to an “association or similar group of candidates for State or local office or of
individuals holding State or local office,” they do not apply to an entity “acting on behalf” of
such an association or an entity established, financed, maintained, or conttolled by such an
association. Therefore, cven assuming arguendo that DGA is an “asscciation or similar group of
candidates for State or local office or of individuals holding State or local office,” the
Ceormnission lacks legal authority to subject J&O to the FEA restrictions.

On this issue, the plain language of sectian 441i(b)(1) of the Act is unambiguous — the FEA
restrictions cover associations of state or local candidates or officeholders, but do not extend to
entities that they establish, finance, maintain, or control, or that act on their behalf:

% The eonciliation agreement cited by Commenters, MUR 6168, addresses the citcumstances in which a corporate
suftsidiary is considered to be distinct from its corpornte parent for purposes ofi2 U.S.C. § 441b(a). That isoie,
which draws heavily from corporate law principles and long predates BCRA, is inapposite to the narrow question of
which associations are subject to the FEA restrictions found in 2 U.S.C. § 441i(b)(1).
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Except as provided in paragraph (2), an amount that is expended or disbursed for Federal
election activity by a State, district, or local committee af a palitical party (inolhding an
entity that is directly or indirectly established, financed, meaintained, or caatralled by a
. State, district, or local committae of a political party and an officer or agent acting on
behalf of such committee or entity), or by an association or similar group of candidates
Jor State or local office or of individuals holding State or local office, shall be made
from funds subject to the limitations, prohibitions, and reparting requirements of this Act.

2 U.S.C. § 441i(b)(1) (emphasis added). Here, Congress expressly provided that the FEA
restrictions apply to a State, district, or local committee of a political party along with entities
established, financed, maintained, or cantrolled by such comraiitees and officers or agents acting
on their behalf. But Congress ehose not to includa languagce extending the FEA rtestrictions to
entities established, financed, maintained, ar contralled by an associatiaua of state or Incal
candidatcs or officeholders, or to officers ar agents acting on behalf of such associations.

This omission was not accidental. When it included associations of state or local officeholders
and cantlidates within BCRA’s ambit, Congress was acting at the very edge of its constitutional
powers. Congress justified this intrusion into nonfederal elections as a prophylactic step to
prevent federal candidates and national party committees from using these associations to
supplant state and local party commitiees as the vehicles through which tlie coordimated
caenpaign was run. It was reasonable for Congress to stop then: mther them try tc lny onc
prophylaxis upon another, by cxtending BCRA's testrictinns tn cntities that acted in concart with
associations of state or local candidates and officehalders, hut did not include any such
candidates or officeholders among its members.

Congress took a carefui, balanced approach in this area, choosing to apply certain restrictions
only to “principals” while applying others to persons and entities acting in concert with
“principals” as well. When Congress wanted to extend BCRA’s restrictions to “agents” of the
principal or entities “established, financed, maintained, or controlled by” the principal, it did so
expHcitly. See 2 U.S.C. § 441i(a)(2) (“The prohibitlon established by paragraph (1) applies to
any snch national committee, any officer or agent aatihg on behalf of such a ndtional comunittee,
and my entity that is directly ar indireotly established, fmanead, maintained, or cantrallcd by
such a national committee.”); § 441i(e)(1) (“A eandidate, individual halding Federal office,
agent of a candidate or an individual halding Federal office, or an entity directly or indireetly
established, financed, maintained or controlled by or acting on behalf of 1 or more candidates or
individuals holding Federal office, shall not ....”). Commenters’ “request that [the Commission]
read” additional restrictions into section 441i(b)(1) “when it is clear that Congress knew how to
specify [these restrictions] when it wanted to, runs afoul of the usual rule that ‘when the
legislature uses certaln langnage in one part of the statute and different language in another, the
court assumes different meanings were inteaded."” Sosa v. Alvarez-Machain, 542 U.S. 692, 712,
n. 9 (2004), citing 2A N. Singer, Statutes and Statutory Constructian § 46:06, p. 194 (6th rev. ed.
2004).
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The Commission’s regulations also clearly preclude a finding that J&O is subject to the FEA"
restrictians. For purposes of part 300, the Cammission defined the term “agent” to not inoinde
persons acting on behalf of assoaiations of state or local candidaces or officehalders. In its
explanation and justification of the regulation, the Cammission expressly rejected Commenters’
claim that a part 300 “agent” includes any person deemed to be an agent under the common law
or under another section of the Act. See Prohibited and Excessive Contributions: Non-Federal
Funds or Soft Money, 67 F.R. 49064, 49082 (July 29, 2002) (“[T]he Supreme Court has made it
equally clear that not every nuance of agency law should be incorporated into Federal statutes
where full incorporation is not necessary to effect the statute’s underlying purpose.”).

Instead, the Commission recognieed tint “Title I off BCRA refers th ‘agents’ in onler to
implement specific prohibitions and limitations with regard to particular, enumerated activities
on behalf of specific principals.” d., 67 FR. at 49083 (emphasis added). The regulation itself
provides that “[f]or the purposes of part 300 of chapter I, agent means any person who has actual
authority, either express or implied, to engage in any of the following activities on behalf of the
specified persons: ... national committee of a political party ... State, district, or local committee
of a political party ... an individual who is a Federal candidate or an individual holding Federal
office ... [and] an individual who is a candidate for State or local office ....” 11 C.F.R. §§
300.2(b)(1) - (4). A person is not an “agent’ for purposes of part 300 unless it acts on behalf of
one of the principals specifically enumerated in parts 300.2¢b)(1) through (4). Because J&O is
not acting on behalf of arny of these four principals, it canmot he classificd as an “agent” for
purposes of part 300.

Likewise, the Commisiion recognized that the term “establish, finance, maintadai, or control”
only “appears in BCRA in the context of national party committees ... of State, district, and local
political party committees ... and of Federal candidates and Federal officeholders.” 67 F.R. at
49083. The regulation specifies that BCRA’s restrictions extend beyond the principal only
where the entity at issue is established, financed, maintained, or controlled by a “national, State,
district, and loeal committees of a political party, candidates, and holders of Federal office,
including an officer, employee, or agent of any ofithe foregding persons ....” 11 C.F.R. §
300.2(c)(1). On the other hand, the restrictions do not extend to entitica establisiied; financed,
maintained, at controlled by assecistions ef state or lacal crndidates or offiaehalders. Becaiie
J&0) is not established, finaneed, maintained, or controlled by one of the tmee sponsars
enumerated in part 300.2(c), it is not an entity “established, financed, maintained, or controlled”
by a covered sponsor for purposes of part 300.

3 Commenters do not allege that J&O is aa agent af any particular state afficeholder or candidate for purposes of 11
C.F.R. §§ 300.70 - .72, Nor could they. A person is an “agent” of a state officeholder or candidate only when it has
actual authority to spend funds for a public communication on the officeholder or candidate’s behalf. Id. §
300.2(b)(4). As an independent expenditure organization, J&O does not have such actual authority.
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The Commission simply lacks the legal authority to subject to J&O to the FEA restrictions set
forth in section 441i(b)(1). J&O is not an assaoiation of atate or loeal candidatea or
officeholders, hecause iis membership daes nat include any state ar local candidates or
officeholders. It is not an “agent” for purposes of part 300, because the FEA restrictions do not
extend to persons acting on behalf of an association of state or local candidates or officeholders,
and J&O is not authorized to act on behalf of any of the four principals enumerated in part
300.2(b). Finally, the FEA restrictions do not extend to entities that are established, financed,
maintained, or controlled by an association of state or local candidates or officeliolders, and J&O
is not established, financed, maintained, or controlled by any of the three sponsors enumerated in
part 300.2(c). :

IL Allowing J&O to spend nonfederal funds on independent expenditures in support of
nonfederal candidates would not lead to a circumvention of BCRA

Commenters suggest that allowing J&O to spend nonfederal funds on independent expenditures
that qualify as voter registration, voter identification, get-out-the-vote activity, or generic
campaign activity would “invite massive circumvention of BCRA’s soft money prohibition.”
Comments at 7. Commenters do not marshal amy factual evidence for this claim, which reflects a
basic misunderstanding of how political campaigns operate in practice.

First, J&O is not a viahle aubstitute for a atate ar loral party eommittee. For federal candidates
and national party committees, state or lnnal party committees provide an attractive vehicle
through which a coordinated voter registration, voter identification, and GOTV campaign can be
run. However, the Commission’s coardination regulations would preclude J&O from
coordinating public communications with federal candidates or party committees that refer to a
federal candidate close to an election, and would even preclude J&O from coordinating public
communications during the pre-election window that include generic messages such as “Vote
Democratic.” 11 C.F.R. § 109.21. There is no way to run an effective coordinated campaign
with these types of restrictions.

Second, BCRA prohibits federal eandidates and national party cammittees from snliciting on
direoting aay nonfederal funds to J&O. See 2 U.S.C. §§ 441i(a), (e). The cemmeaters’ cancern
that “parties would react ... by directing soft money contributions” to J&O is particularly off-
base, given that federal law would prohibit national party committees from “directing” any funds
to J&O because it does not report to the Federal Election Commission. Id § 441i(a)(1). There is
no evidence — either in the Commission’s enforcement history or the Commenters’ analysis —
that federal candidates or national party committees have attempted to circumvent the restrictions
on soliciting or directing soft money to organizations like J&O.

Third, there is no legal baéis far the Conunission ta conclade that donors would seek to
“pairchase influence” with federal officeholders ami candidates by danating to J&O. See
McConnell v. FEC, 540 U.S. 93, 161 (citing this concern in fipholding restrictions an state and
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local party committees). The Supreme Court has held that “independent expenditures, including
those maste by eorporations, do not give rise to corruption or the appcarance of cormiptinn.”
Citizens Unitad v. FEC, 558 U.S. 310, 357 (2010). In turn, the D.C. Cireuit, sitting en banc, held
that “contributions to groups that make only independent expenditures also cannot corrupt or
create the appearance of corruption.” SpeechNow.org v. FEC, 599 F.3d 686, 694-95 (D.C. Cir.
2010). If contributions to groups that make independent expenditures in federal elections cannot
corrupt federal officeholders, neither can contributions to groups that make independent
expenditures in nonfederai elections.

Fourth, state coordinaiian laws will require that much of the work of J&O be conducted
separately from the elected officials who comprise DGA’s membership.‘ Just as federal law bars
independent expenditute eommittees from coonlinating their activities with officeholdcrs and
candidates, many state laws do the same. These state laws will generally preclude DGA
members from requesting or suggesting that particular expenditures be made; being invelved in
decisions regarding the content, intended audience, means and mode, timing or frequency, or
size, prominence, or duration of a communication; or allocating funds among various campaign
activities, such as television or radio ads, digital communications, and field organizing. Instead,
the taw in these states dictate that these decisions be made by personnel walled off from DGA’s
members and other DGA staff working closely with candiddtes and party committees.

III. The Cummimion has the autharity to find thrat DGA is not subject tn the FEA
rastrictions '

While the Commission lacks any legal authority to subject J&O to the FEA restrictions, we agree
that the Commission could interpret section 441i(b)(1) to apply to DGA. Notwithstanding the
commenters’ arguments to the contrary, however, the statute does not compel such a finding,.
Instead, Congress granted the Commission the authority to determine which associations
consisting of one more state or local candidates or officeholders are subject to the FEA
restrictions.

In argning otherwise, Commenters point to 2 U.S.C. § 431(20)(A), which they describe aa
“detailcd and comprehensive,” “unusually precise,” and intended “net [to] leave any reom ... to
be restricted in its scope by administrative interpretation.” Comments at 2. But Commenters
here are talking about the definition of FEA, which is not at issue in this request, rather than the
definition of an “association or similar group of candidates for State or local office or of
individuals holding State or local affice,” which is. Commenters also argue that the decision in

4 Commenters suggest that DGA’s members have the power to “hire, fire, or otherwise control J&O’s officers and
decision makers.” Comments at 7. But this ignores the fact that Mr. O’Comartun and Mr. Metcalf’s legal status as
memabers of J&O is independent from their status as officers of DGA. Even if DGA terminated Mr. O’Comartun
and M. Metcalf tomorrow, they would still be recognized as members of 1&0 under District of Columbia law. See
D.C. Code §§ 29-1102(4), 29-1115.
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Shays v. FEC, 337 F. Supp. 2d 28 (D.D.C. 2004) forecloses the Commission from interpreting
the statute to exclude DGA from the reach of the FEA restrictians. But Shays stands for a
distinct proposition: that the Comamissinn may not exempt associations of state or local
candidates and officeholders, as a whale, from any FEA restrictions that apply to state or local
party committees. It does not speak to the question of which associations qualify as associations
of state or local candidates and officeholders for purposes of 2 U.S.C. § 441i(b)(1).}

In BCRA, Congress did not define the term “association or similar group of candidates for State
or local office or of individuals holding State or local office.” When it wrote the implementing
regulations in 2002, the Commiission considered whether the term “should be firther defined in
the regulations, end if so, about exameles af such associations cr groups in the final rcgulations.”
67 F.R. at 49096. That the Cosnmission consirtaced this step indioated its belief, at the time
BCRA was passed, that Congress had granted it some authority to define which associations that
counted two or more state or local candidates and officeholders as members should be included
and which should not be.

Where a statute does not speak directly to the precise question at issue, administrative agencies
may offer reascnable interpretations of that statute. See Chevron U.S.A., Inc. v. Natural Res.
Def. Council, 467 U.S. 837 (1984). The Commission is "precisely the type of agency to which
deference should presumptively be afforded." FEC v. Dembocratic Senatorial Campaign
Committee, 454 U.S. 27, 17 (1981). In the absence of elear direction from Congress, the
Commission may interpret the term “association or similar group of candidates for Statc or incal
office or of indtvirtuals holding State or local offioe” to exclude interstate associations like the
DGA. It shauld do so here, for the reasons set forth in the origiaal request.

Very truly your;

Mare E. Elias
Jonathan S. Berkon .
Counsel for Democratic Governors Association and Jobs & Opportunity

5 The dicta from the Shays decision naming the DGA was a direct quotation from the plaintiffs’ brief on which one
of the Commenters, Democracy 21, was a signatory. It did not reflect a determination by the court that DGA was a
covered association.
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